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Disclaimer

These materials are intended to assist school officials in understanding 
and implementing the new Title IX regulations promulgated by the 
United States Department of Education that take effective August 14, 
2020 and are not a substitute for specific legal advice from the school 
district’s counsel. While we will attempt to thoroughly address the new 
grievance procedure requirements, it is not possible to include discussion 
of every aspect in this presentation. Thus, this information must be 
understood as a tool for addressing the latest requirements, rather than 
an exhaustive statement on legal obligations. Changes will, no doubt, be 
periodically incorporated into these materials, as school officials begin 
to implement this entirely novel process.

Title IX: 1972
“No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be 
subject to discrimination under any education programs or activity 
receiving federal financial assistance.”

Immediate Impact: Athletic Opportunities

1979: Students can Sue for Discrimination

1982: Employees can Sue for Discrimination

1992: Students can Sue for Sexual Harassment by Employees

1999: Students can Sue for Sexual Harassment by Students

1996: Dear Colleague Letter on LGBTQ (May 13)
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Outline for Changes to be Covered Herein
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Requirement 3: Training; No Conflicts of 
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Requirement 5: Reasonably Prompt Time 
Frames

• The grievance process must include reasonably prompt time 
frames for resolving formal complaints of sexual harassment.

• Temporary delays are permitted only for good cause. Good 
cause can include law enforcement activities, the absence of 
a party or witness, the absence of a party’s advisor of choice, 
or the need to provide language assistance or 
accommodation of disabilities. District policy and handbooks 
should include these reasons along with “any other reason 
deemed good cause.”

Requirement 6: Description of Outcomes

• The grievance process must describe or list the range of 
possible remedies and disciplinary sanctions that could occur 
following a determination of responsibility. This means “the 
range” should be listed in handbook and policy.
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Requirement 7: Standard of Evidence

• The grievance process must state which standard of evidence the 
school will use to reach a determination regarding responsibility.

• Schools can choose between the preponderance of the evidence 
standard and the clear and convincing evidence standard.

• Whichever standard the school chooses, it has to use that 
standard for all formal complaints of sexual harassment, whether 
the respondent is a student or employee.

• All sexual harassment proceedings must have the same standard 
of evidence. 

Requirement 8: Right to Appeal

• The grievance procedures have to contain the right to appeal 
the result of a grievance process. Will need appeal process 
in policy and handbook.

• Schools must offer an appeal (details in later slide)
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Requirement 9: Description of Range of 
Supportive Measures

• The school’s grievance process must 
describe the range of supportive 
measures available to complainants 
and respondents. The range will need 
to go into board policy and 
handbooks.

Supportive Measures

Supportive measures may include:

• individualized services that are non-punitive, non-disciplinary, and do not 
unreasonably burden the other party yet are designed to restore or preserve 
a person’s equal access to education;

•
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Requirement 10: Privileges

• The school’s grievance process must explain that no information 
protected by a legal privilege, such as the attorney-client privilege 
or the doctor-patient privilege, can be used during an investigation 
unless the person holding that privilege has waived it. Not sure how 
school would obtain privileged information.

•





16

Written Notice to the Parties

• When the school begins an investigation, it has to provide the 
parties with written notice of certain information. This could result 
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Mandatory Dismissal
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Gathering Evidence: Schools and Parties

• The school must provide an equal opportunity for the parties to 
present witnesses and evidence, including expert witnesses, as well 
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Investigative Reports

• After gathering evidence, the school needs to prepare an 
investigative report on the allegations of the formal complaint.

• A school has to give the parties at least 10 days to respond to the 
evidence in writing. If a response is submitted, the school must 
consider that response before finalizing the investigative report. The 
investigative report can then be finalized and provided to the 
parties.

• That report must be circulated to the parties at least another 10 
days before any determination of responsibility, or 10 days before a 
hearing, if a hearing happens. This means before there can be a 
conclusion, we wait at least 20 days.

Hearings (ESE)

• For elementary and secondary schools, the school has the option, 
but never the obligation, to hold a hearing.

• Event without a hearing, the elementary or secondary school 
must still give the parties equal opportunity to submit relevant, 
written questions to each other, before the decision-maker 
reaches a determination. 

• Rape Shield Laws: Questions and evidence about a complainant’s 
prior sexual history are not relevant, with two limited exceptions: 
The exceptions are to prove someone other than the respondent 
committed the alleged misconduct or to prove consent.

39

40



21

Cross-Examination

• No party is EVER allowed to personally cross-examine anyone.

• Parties must be permitted an advisor of the party’s choosing. If a 
school offers an advisor for a hearing, solely for the purpose of 
conducting cross-examination on that party’s behalf.

• An advisor chosen by the school does NOT need to 480.T
Q
 EMC  /P <</MCID 22>>ing, 
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Recordings

• Schools also must create an audio or audiovisual recording, or a 
transcript, of any live hearing, and 
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Decision-making: Written Decisions

After the evidence has been weighed, must issue a written decision. 
It must include:

1. The portion of the school’s policies that wľ iolated.

2. A description of the procedural steps that were taken by the 
school on the way to getting to that point.

3. A findings of fact section

4. A section that draws conclusions after applying the facts to the 
portion of the school’s policy that ľ plies

5. A statement and rationale for the ultimate determination of 
responsibility.

Decision-making: Written Decisions

6. Any disciplinary sanctions that the school will impose on the 
respondent and state whether the school will provide remedies to the 
complainant.

7. A statement and rationale for any remedies for the complainant, 
addressing how those remedies will restore or preserve equal access.

8. A statement of the recipient’s procedures, ľ statement that the 
parties have a right to appeal the initial determination regarding 
responsibility, and the permissible bases for appeal.
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Decision-making: After the Decision

•
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Appeals

• A school has to offer both parties an opportunity to appeal.

•
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Appellate Process

• The recipient has to notify the parties in writing and implement appeal 
procedures equally.

• Both parties must have equal opportunity to submit a written statement 
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6. Other issues: Record-keeping

• This duty extends for 7 years, and includes several categories of 
documents:

1. Records of investigation.
2. Records of any appeal/materials associated with an appeal.
3. Records of any informal resolution process
4. All materials used to train Title IX Coordinators, investigators, 

decision-makers, and any person who facilitates an informal 
resolution (and remain posted on District’s website).

5. Records of the supportive measures that they took in response 
to a report or complaint of sexual harassment.

Other Issues: Retaliation

• No school or person is allowed to retaliate against anyone for 
exercising rights under Title IX.

• Any person retaliated against can file a complaint with the 
school and the school must have procedures in place for the 
prompt and equitable resolution of such complaints.

• The school should keep the identities of parties and 
witnesses confidential, unless disclosure of someone’s 
identity is required under other laws (e.g. FERPA) or is 
necessary in order to conduct the grievance process.
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Record Keeping

A recipient must maintain for a period of seven years records 
of:

• All materials used to train Title IX Coordinators, investigators, 
decision-makers, and any person who facilitates an informal 
resolution process.  

• Training materials must be made publicly available on a 
district’s website, or if the recipient does not maintain a 
website the recipient must make these materials available 
upon request for inspection by members of the public.  

Need to Decide

• Standard for Finding a Violation: 

preponderance of the evidence standard 

or 

clear and convincing evidence 

• Hearing Process?

(Both must be noted on website, in policy, and in handbooks
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Need to Add:

Language to Policy and Handbooks on: 
• Title IX Coordinator (already there)
• Campus Handbooks: Anyone on Campuses who have authority to 

institute “corrective measures”
• “Grievance” Process
• Informal Resolution Process
•
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More on Training:
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Forms

Interview Forms 
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Interview Forms 

Appeal Forms
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http://www.ed.gov/OCR
mailto:T9questions@ed.gov
http://www.edlaw.com/training/webinars/new-title-ix-rules-and-regulations.aspx
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Questions?

CONTACT US

www.edlaw.com

(800) 488-9045

information@edlaw.com
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